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Employment Status

The Employment Relations Act 1996 (ERA) states that an employee is
employed under a ‘contract of service’ or a ‘contract of employment’.
This relationship is to be distinguished from that of an independent
contractor or self-employed person, who works under a ‘contract for
services’. Sometimes such persons are called ‘consultants’. The distinction
between the two different types of relationship lies in the nature of the
obligation undertaken.

EMPLOYEES?

Section 230(1) ERA 1996 defines an ‘employee’ as ‘an individual who
has entered into or works under … a contract of employment’. ‘Contract
of employment’ means ‘a contract of service or apprenticeship, whether
express or implied, and (if it is express) whether it is oral or in writing’.
There is no statutory definition of ‘independent contractor’ or ‘contract
for services’. The circular nature of this statutory definition has led the
courts to lay down a series of tests in order to enable a distinction to be
made between employees and self-employed and contracts of service and
contracts for services.

Multiple Test

Ready Mixed Concrete (South East) Ltd v. Minister of Pensions and
National Insurance [1968] was the first case to formulate the ‘multiple’
test. Ready Mixed Concrete concerned the question of whether the driver
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of a lorry was employed or self-employed, which was important in
determining who was liable to pay national insurance contributions. Under
the driver’s contract: 

1 He bought the lorry he was to drive on a hire-purchase agreement.
2 He was obliged to wear the claimant company’s colours and

company insignia.
3 The lorry was similarly to be painted in the company’s colours

along with the company insignia.
4 Use of the lorry was for company business only.
5 The driver agreed to obey all reasonable orders ‘as if he was an

employee’.
6 The company could request that the vehicle be repaired, with the

driver being responsible for all running and repair costs.
7 The driver was not obliged personally to drive the lorry, but was

allowed to use a substitute driver.

MacKenna J found the driver to be self-employed. Too many inconsis-
tencies with this relationship being one of a contract of service existed.
MacKenna J considered that factors including that the driver did not
necessarily contract to drive the lorry personally, as well as considering
‘the ownership of the instrumentalities’, i.e. the tools of the trade (in this
case being owned by the individual and not the employer), pointed to a
position of self-employment. In deciding this MacKenna J set out the
conditions to be fulfilled for a contract of employment to exist. He said:

A contract of service exists if the following three conditions are fulfilled:

(i) The servant agrees that in consideration of a wage or other remuneration he
will provide his own work and skill in the performance of some service for his
master.

(ii) He agrees expressly or impliedly that in the performance of that service he
will be subject to the other’s control in sufficient degree to make that other
master.

(iii) The other provisions of the contract are consistent with its being a contract
of service.

A more recent case in which the Court of Appeal considered this issue
of who is an employee is Express & Echo Publications Ltd v. Tanton
[1999]. The Court of Appeal held that as a matter of law where a person
is not required to perform the contract personally the relationship is not
one of employee and employer. 

Hardy-3371-Chapter-02.qxd  1/4/2006  6:37 PM  Page 13



In the later case of MacFarlane v. Glasgow City Council [2001] the
EAT distinguished Tanton’s case. The case involved qualified gymnastic
instructors working at sports centres operated by the council. If an
instructor could not take a class, she would arrange for a replacement
from a register of coaches maintained by the council. The replacements
were paid by the council, not by the applicant. Lindsay J, President of the
EAT, said that Tanton was distinguishable on the grounds, among others,
that the applicant could not simply choose not to work in person and
that she was not free to provide any substitute, but only someone from
the council’s own register. Further the council paid the substitute direct.
Of Tanton the EAT said: ‘The individual there, at his own choice, need
never turn up for work. He could, moreover, profit from his absence if
he could find a cheaper substitute. He could choose the substitute and
then in effect he would be the master.’ 

Mutuality of obligation test

In O’Kelly v. Trusthouse Forte plc [1983], which involved the question
whether ‘regular casuals’, one of whom was O’Kelly, called in to work at
banquets were employees. The decision of the employment tribunal was
that they were not, and could not therefore complain of unfair dismissal.
The determinant factor was that there was no mutuality of obligation,
as they were effectively on ‘standby’ unless and until they were asked to
come in and assist with a particular banquet. The Court of Appeal said
that, as the tribunal had correctly weighed up all the factors involved in
the case, there were no grounds for interfering with its decision. 

The Court of Appeal did find a number of reasons that suggested that
they were in fact employees, for example, that they were not in business
on their own account; that the hotel had a significant amount of control
over the workers; that there was a discipline and grievance procedure;
and that permission was required in order to take time off from rostered
duties. However, in finding that they were in fact self-employed, the
Court of Appeal held that the lack of mutuality of obligation was signif-
icant. The workers had no contractual right to claim if they were not
offered work, and equally, they were under no obligation to accept work
which was offered.

Following its previous decisions in Nethermere (St Neots) Ltd v.
Taverna and Gardiner [1984], the Court of Appeal said that a contract of
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employment cannot exist in the absence of mutual obligations subsisting
over the entire duration of the relevant period. They said that, although the
mutual obligations required to found a global contract of employment
need not necessarily consist of obligations to provide and perform work,
some mutuality of obligation is required. In the present case there was no
mutuality of obligation: the authority was under no obligation to offer
Mrs Taverna work nor was she under any obligation to accept it. She had
no entitlement to any pay when she did not work and no entitlement to
holiday pay or sick leave. There was thus no global contract of employ-
ment. The Court of Appeal remitted the case, however, to the Employment
Tribunal to consider other issues, such as whether there existed a specific
engagement which could amount to a contract of employment and provide
the basis for an unfair dismissal claim.

The issue of casual staff was again considered by the House of Lords
in Carmichael v. National Power plc [1999]. The facts of the case were
that the appellants worked as power station tour guides. At the time they
were offered the work, they were required to sign a statement which
read: ‘I am pleased to accept your offer of employment as a station guide
on a casual as required basis.’ The guides received payment calculated
by the number of hours they worked, less deductions for income tax and
National Insurance payments. Owing to their position as a ‘casual as
required’, they were not obliged to take any work, and the company did
not guarantee that work would be available. The appellants claimed to
be entitled to a written statement of particulars, to which they had a right
only if they were employees.

The House of Lords, overruling the Court of Appeal, upheld the
decision of the Employment Tribunal that the guides were not employ-
ees. Lord Irvine LC, who delivered the leading opinion and with whom
the other Law Lords agreed, said: ‘The parties incurred no obligations to
accept or provide work, but at best assumed moral obligations of loyalty
in a context where both recognized that the best interests of each lay in
being accommodating to the other.’ He said that the words ‘casual as
required’ meant that the appellants ‘were doing no more than intimate
that they were ready to be invited to attend for casual work as station
guides as and when the CEGB required their services’. The ‘irreducible
minimum of moral obligation necessary to create a contract of service’
was not present. Further, there was the fact that despite occasions where
one of the two applicants was not available to accept work, disciplining
that party was not an issue. Lord Irvine said that had the appeal turned
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exclusively on the construction of the exchange of letters he would have
had no hesitation in holding as a matter of construction that there was
no obligation on the company to provide work or on the guides to accept
it. He said that it was clear that the parties did not intend the letters to
‘constitute an exclusive memorial of their relationship’ and that, in looking
at the documents, the surrounding circumstances and how the parties
conducted themselves, the tribunal was correct to conclude that they did
not intend that their relationship should be regulated by contract.

Fiscal test

The process of deciding whether a person carries on business on his
or her own account has been determined by reference to fiscal (tax)
matters in Hall v. Lorimer [1992]. The facts of the case were that
Mr Lorimer was a skilled television technician who worked for around
twenty separate companies on a series of short-term engagements. He
made use of the equipment of the television company that employed
him at the time. Payment was made in a lump sum plus travel expenses
for each job that he undertook. Determining Mr Lorimer’s employment
status was important for determining the basis on which income tax
was assessed.

On these facts the Employment Appeal Tribunal held that Mr Lorimer
was self-employed. It stressed, however, that employment status should
not be determined simply by running through some form of checklist:
instead all the circumstances should be considered and evaluated accord-
ingly: ‘The whole picture has to be painted and then viewed from a
distance to reach an informed and qualitative decision in the circum-
stances of the particular case.’

This case decides that the question whether or not there is a contract
of employment is to be determined by reference to the general law of
employment, as applied to all the facts of the particular case. The Court
of Appeal upheld the Employment Appeal Tribunal’s decision: see [1994]
ICR 218.

Conclusively, following this test, a the following factors are the most
important to evaluate in painting a picture of a person’s work activity:

1 the contractual provisions;
2 the degree of control exercised by the ‘employer’;
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3 the obligation of the ‘employer’ to provide work;
4 the obligation on the person to do the work;
5 the provision of tools, equipment, instruments and the like;
6 the arrangements made for tax, National Insurance contributions,

sick pay and VAT;
7 the opportunity to work for other employers;
8 other contractual provisions, such as fees, expenses and holiday pay;
9 whether the relationship by which the person is a self-employed

independent contractor is genuine or whether it is designed to avoid
the employment protection legislation.

An exception

When the issue concerns health and safety rather than employment pro-
tection, particularly when a person has sustained injuries, the courts tend
to treat as employees persons who might not be regarded otherwise as
employees. This may be done in two ways: either by classifying the
injured person as an employee, so that he or she is covered by the
employer’s common law duties, or by treating section 3 of the Health and
Safety at Work Act 1974 as extending the employer’s obligations so as
to embrace the employees of subcontractors (see Lane v. Shire Roofing
Company (Oxford) Ltd [1995]).

In Lane v. Shire Roofing the claimant was a roofer who traded as
a one-man firm, working under the category of self-employed for tax
purposes. He was subsequently hired by the newly formed defendant
roofing company in 1986. The defendant ‘considered it prudent and
advantageous to hire for individual jobs’, and so hired Mr Lane on
a ‘payment by job’ basis. While working on a particular re-roofing
job the claimant fell and was injured. The central issue in the
case was whether the claimant was an employee of the firm and
thus owed a duty of care. The Court of Appeal awarded Mr Lane
£102,500. In coming to this conclusion, Henry LJ, in applying the
economic reality test, found that the ‘business’ involved in the work
was that of the defendant and not the claimant. This case could have
unavoidable repercussions in the health and safety context, suggest-
ing a strict approach against finding self-employed status in this type
of case.
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OTHER EMPLOYMENT?

It is not possible to consider all the various types of employment which
have been considered in judicial decisions, and reference should be made
to the relevant reference works. The following categories have been
considered:

directors;
partners;
part-time workers;
musicians;
sub-postmasters;
temporary workers;
Church ministers and priests;
apprentices;
barristers’ clerks;
office-holders.

An interesting and expanding area in employment law is that of tempo-
rary workers. The case law in this area appears to have been developing
in a way so as to fill the present lacuna in the law that leaves many ‘temps’
without employment rights, in particular those employed through an
employment agency.

The initial position saw it as very difficult for a temporary worker to
claim employment rights. Much of the difficulty arose from the need to
show an ‘irreducible minimum obligation’ existed. In other words the
employer must be obliged to offer work, whilst the worker had to be
obliged to accept the work. This requirement proved difficult to over-
come in earlier temporary worker cases such as O’Kelly v. Trusthouse
Forte plc [1983]. However, a change of attitude has been evident, with
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TTaabbllee  22..11 Employment status summarised

EEmmppllooyyeedd?? SSeellff--eemmppllooyyeedd??

Pays Schedule E tax Pays Schedule D tax
Mutuality of obligation No mutuality of obligation
Controlled Business on own account (own equipment/tools) – not controlled
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the courts suggesting it to be unjust to deny such workers employment
protection merely because of their status as temporary workers. An early
indication of this can be witnessed by the Court of Appeal in
McMeechan v. Secretary of State for Employment, where the court sug-
gested that a temporary worker can have the status of employee in
respect of each individual assignment worked. In determining this the
courts must consider employment status in the context of the single
engagement, rather than consider the position of the temporary worker
generally. The courts have continued to develop in this trend of award-
ing temporary workers employment rights. The courts went even further
in Dacas v. Brook Street Bureau [2004], suggesting that in the absence of
finding an express contact for service, consideration must be given to
finding an implied contract.

Furthermore, a draft European Temporary Agency Workers Directive
has been announced, with the principal aim of creating parity in work-
ing conditions and benefits between permanent workers and temporary
workers in all Twenty Five EU Member States.

A MOVABLE FEAST?

It is worth noting that the Employment Relations Act 1999 (ERA 1999),
s. 23, contains a provision which gives the Secretary of State power by
order to extend employment protection rights to groups who do not
enjoy them, including individuals expressly excluded from the rights. The
order may confer the rights on individuals who are of a ‘specified descrip-
tion’; it may also provide that individuals are to be treated as parties to
workers’ contracts or contracts of employment and make provision as to
who are to be regarded as the employers of individuals. The order may
also modify the operation of any rights as conferred on individuals by the
order. It is not clear what steps are intended to be taken under this pro-
vision. It may be that specific groups who are currently treated as
excluded from the legislation will be included within the order, for exam-
ple clergy. Equally, there is no reason why the order should not be a gen-
eral provision extending the relevant legislation to workers instead of
employees, for example. In the latter case the effect would be consider-
able and would, at least to some extent, reduce the problems involved in
making a distinction between employees and self-employed persons.
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INTERACTIVE LEARNING

1 Decide the employment status of each of the following:

• directors;
• part-time workers;
• musicians;
• temporary workers;
• church ministers and priests.

2 Doris is a machinist who worked for Old Ltd for seven years in their factory.
two years ago she was offered a ‘home working’ contract by Widget plc, who
were anxious to reduce their overheads. Doris was keen to accept this contact
because she had child care commitments, especially in the school summer
holidays. Under her written home working contract Doris was informed she
was now a casual worker, able to accept or reject any assignment of work
offered to her by Old Ltd. Old Ltd provided her with her machine and paid an
electricity allowance to cover the cost of any electricity used by Doris in her
work for them. They paid her two weeks’ holiday a year and she was offered
the chance to participate in a pension scheme run by Old Ltd. Doris has
worked for Old Ltd throughout the last two years, apart from one week when
her son was ill. During this week Old Ltd allowed her to delegate her assignment
to another Old Ltd homeworker. At the time this happened she was told that
if for any reason she could not accept a subsequent assignment she would
not be offered a further assignment for at least four weeks. Advise Helen
whether she is an employee of Old Ltd.

3 List the advantages and disadvantages of employment and self-employment.
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